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COVID-19 COMMITTEE

AGENDA

14th Meeting, 2020 (Session 5)

Wednesday 2 September 2020

The Committee will meet at 10.00 am in a virtual meeting and will be broadcast on
www.scottishparliament.tv.

1. Declaration of interests: Donald Cameron and Maurice Corry will be invited to
declare any relevant interests.

2. Choice of Convener: The Committee will choose its Convener.

3. The Coronavirus Acts: Two-Monthly Report and Freedom of Information
Report to the Scottish Parliament; and Subordinate Legislation: The
Committee  will  take  evidence  on  the  Coronavirus  Acts:  Second  Two-Monthly
Report and First Freedom of Information Report to the Scottish Parliament; and
the  Health  Protection  (Coronavirus)  (Restrictions)  (Scotland)  Amendment
(No.11)  Regulations  2020:  SSI  2020/241;  and  the  Health  Protection
(Coronavirus) (Restrictions) (Scotland) Amendment) (No.12) Regulations 2020:
SSI 2020/251 from—

Michael Russell, Cabinet Secretary for Constitution, Europe and External
Affairs, Scottish Government.

4. Subordinate legislation: Cabinet  Secretary  for  the  Constitution,  Europe  and
External Affairs to move—

S5M-22427— That the Covid-19 Committee recommends that the Health 
Protection (Coronavirus) (Restrictions) (Scotland) Amendment (No.11) 
Regulations 2020 (SSI 2020/241) be approved; 

S5M-22517— That the Covid-19 Committee recommends that the 
Health Protection (Coronavirus) (Restrictions) (Scotland) Amendment 
(No.12) Regulations (SSI 2020/251) be approved.
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Covid-19 Committee 
 

14th Meeting, 2020 (Session 5), Wednesday 2 September 2020 
 

Subordinate Legislation 
 
Introduction 
 
1. The purpose of this paper is to provide background and procedural information 
for the Committee’s consideration of the following made affirmative Scottish Statutory 
Instruments (SSIs)— 

• SSI 2020/241: The Health Protection (Coronavirus) (Restrictions) (Scotland) 
Amendment (No. 11) Regulations 2020 (“the No.11 Regulations”) 

• SSI 2020/251: The Health Protection (Coronavirus) (Restrictions) (Scotland) 
Amendment (No.12) Regulations 2020 (“the No.12 Regulations”) 

2. At this meeting the Committee will take evidence on both SSIs from the Cabinet 
Secretary for Constitution, Europe and External Affairs before he formally moves the 
motions inviting the Committee to recommend that the Parliament approves them. 

3. The Delegated Powers and Law Reform Committee (DPLRC) will consider both 
SSIs at its meeting on 1 September and should it make any substantive comments on 
them, they will be brought to Members’ attention in advance of the meeting. 

4. The Committee will also take evidence from the Cabinet Secretary on the 
Scottish Government’s second two monthly report on the Coronavirus Acts and on its 
first report on Scottish Ministers’ responses to requests for information under the 
Freedom of Information (Scotland) Act 2002. 

Background 

5. The UK Coronavirus Act 2020 received royal assent on 25 March and conferred 
powers on the Scottish Government to bring forward its own legislation to address the 
Covid-19 pandemic. 

6. The Health Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020 
(“the principal regulations”) were laid and came into force on 26 March and were 
approved by the Parliament on 1 April. These regulations were intended “to ensure 
that action to implement social distancing and impose restrictions on gatherings, 
events and operation of business activity can be enforced.” Under the regulations, 
Scottish Ministers are required to “keep restrictions or requirements under review and 

https://www.legislation.gov.uk/ssi/2020/241/contents/made
https://www.legislation.gov.uk/ssi/2020/241/contents/made
https://www.legislation.gov.uk/ssi/2020/251/made
https://www.legislation.gov.uk/ssi/2020/251/made
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for those to be lifted as soon as they are no longer deemed necessary to prevent, 
protect against or control the incidence or the spread of coronavirus.”  

7. The Cabinet Secretary wrote to the Committee on 28 May to inform it that the 
Scottish Government had completed its three-weekly review of the lockdown 
regulations and had concluded that the regulations remained necessary. However, the 
Government had concluded that sufficient progress had been made in supressing the 
virus to enable it to move to Phase 1 of its Covid-19: Framework for Decision Making 
– Scotland’s route map through and out of the crisis. 

8. The Committee has since considered several sets of regulations amending 
restrictions imposed in response to the pandemic as the Scottish Government has 
moved to Phase 3 of the route map. The Committee has received several letters from 
Scottish Ministers in respect of these regulations and these can be accessed on the 
Committee’s webpage. 

9. In his most recent letter to the Committee (dated 20 August), the Cabinet 
Secretary confirmed that “we have concluded that the virus remains sufficiently 
suppressed to enable us to continue the implementation of Phase 3.” However, he 
went on to state that “based upon the advice of the Chief Medical Officer, we have not 
met the criterion that would allow us to move into Phase 4.” 

10. Scottish Government guidance can be found on its website including revised 
guidance and updates to Scotland’s Route Map which reflect the changes made as a 
result of the above made affirmative SSIs. 

11. Further information on the instruments that the Committee will consider at this 
meeting is provided below. 

SSI 2020/241: The Health Protection (Coronavirus) (Restrictions) (Scotland) 
Amendment (No. 11) Regulations 2020 

12. The Policy Note states that “these Regulations amend the principal regulations 
with the effect that a person responsible for hospitality premises is required to collect 
information about visitors to those premises, including the visitor’s contact details and 
the date and time of arrival.” The Policy Note further states that the regulations provide 
“for the recording, storage and retrieval of the visitor information in a system suitable 
for that purpose and for the retention period of the information” (minimum 21 days) 
Such information must be provided to public health officers if requested. 
 
13. An Equalities Impact Assessment (EQIA) and a Business and Regulatory Impact 
Assessment (BRIA) have been completed and published alongside the SSI. The 
Policy Note states that “a Data Protection Impact Assessment for these provisions has 
also been undertaken and will be published shortly.” 
 
  

https://www.gov.scot/publications/coronavirus-covid-19-framework-decision-making-scotlands-route-map-through-out-crisis/
https://www.gov.scot/publications/coronavirus-covid-19-framework-decision-making-scotlands-route-map-through-out-crisis/
https://www.parliament.scot/parliamentarybusiness/CurrentCommittees/115073.aspx
https://www.parliament.scot/S5_Finance/General%20Documents/Mr_Russell_to_COVID_Committee_-_20_August_2020.pdf
https://www.gov.scot/collections/coronavirus-covid-19-guidance/
https://www.legislation.gov.uk/ssi/2020/241/pdfs/ssipn_20200241_en.pdf
https://www.legislation.gov.uk/ssi/2020/241/pdfs/ssieqia_20200241_en.pdf
https://www.legislation.gov.uk/ssi/2020/241/pdfs/ssifia_20200241_en.pdf
https://www.legislation.gov.uk/ssi/2020/241/pdfs/ssifia_20200241_en.pdf
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SSI 2020/251: The Health Protection (Coronavirus) (Restrictions) (Scotland) 
Amendment (No.12) Regulations 2020 

14. The Policy Note states that these Regulations amend the principal regulations to 
make several provisions as follows— 
 

• “to provide that the premises of a theatre or concert hall may be used to record 
a performance, broadcast a performance or to rehearse or otherwise prepare 
for a performance; 

• to provide that an organised outdoor activity is exempt from the public gathering 
restrictions; 

• to permit the reopening of bingo halls, amusement arcades, casinos, bowling 
alleys, outdoor theatres and funfairs; and 

• to require a face covering to be worn in amusement arcades, bingo halls, 
bowling alleys, casinos and indoor funfairs.” 

 
15. The Policy Note goes on to explain that organised outdoor activities are defined 
as taking place outdoors and being “organised by a person responsible for carrying on 
a business or providing a service, a place of worship, a charity or other not for profit 
organisation, a club or political organisation or the governing body of a sport or other 
activity.” 
 
16. The Policy Note also explains that the amendment in respect of theatres and 
concert halls is intended to allow “preparatory work to take place ahead of 14 
September which is currently the indicative date for the re-opening of theatres and 
concert halls.” 

An Equalities Impact Assessment (EQIA) and a Business and Regulatory Impact 
Assessment (BRIA) have been completed and are published alongside the SSI. 
 
Consideration of Motions 
 
17. Following evidence, the Cabinet Secretary for Constitution, Europe and External 
Affairs will move the following motions— 
 

• Motion S5M-22427— That the COVID-19 Committee recommends that the 
Health Protection (Coronavirus) (Restrictions) (Scotland) Amendment (No. 
11) Regulations 2020 Regulations 2020 (SSI 2020/241) be approved. 
 

• Motion S5M-22517— That the COVID-19 Committee recommends that the 
Health Protection (Coronavirus) (Restrictions) (Scotland) Amendment (No. 
12) Regulations 2020 (SSI 2020/251) be approved.  

 
Parliamentary Procedure 

18. Both sets of Regulations are subject to the provisional or “made” affirmative 
procedure. The Policy Note for each SSI considered above states that they are made 
“in exercise of the power conferred by paragraph 1(1) of schedule 19 of the 
Coronavirus Act 2020. The instrument is subject to the made affirmative procedure by 

https://www.legislation.gov.uk/ssi/2020/251/pdfs/ssipn_20200251_en.pdf
https://www.legislation.gov.uk/ssi/2020/251/pdfs/ssieqia_20200251_en.pdf
https://www.legislation.gov.uk/ssi/2020/251/pdfs/ssifia_20200251_en.pdf
https://www.legislation.gov.uk/ssi/2020/251/pdfs/ssifia_20200251_en.pdf
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virtue of paragraph 6(3) of schedule 19 of the Act.” This provides that if Scottish 
Ministers consider that regulations need to be made urgently— 
 

“the regulations (the “emergency regulations”)— 

(a) must be laid before the Scottish Parliament; and 

(b) cease to have effect on the expiry of the period of 28 days beginning 
with the date on which the regulations were made unless, before the 
expiry of that period, the regulations have been approved by a resolution 
of the Parliament.” 

19. The deadlines by which the SSIs require parliamentary approval to remain in 
force are 9 September (No.11 Regulations) and 17 September (No.12 Regulations). 
 
Scottish Government Reports to Parliament  
 
20. The Committee will also take evidence from the Cabinet Secretary on the 
Scottish Government’s second two monthly report to the Scottish Parliament on the 
UK and Scottish Coronavirus Acts and its first report on the Scottish Ministers’ 
responses to requests for information under the Freedom of Information (Scotland) 
Act 2002.  
 
21. Section 15 of the Coronavirus (Scotland) Act 2020 requires the Scottish 
Government to review and report on the operation of the provisions in the Act every 
two months. The Cabinet Secretary has also committed to report on the UK legislation 
and the report fulfils both obligations.  
 
22. The Bill was amended at Stage 3, as recommended by the DPLRC, to require 
the Scottish Government to report on all SSIs that were made for a reason relating to 
Coronavirus, even where they do not directly stem from Coronavirus primary 
legislation. The Cabinet Secretary wrote to the Committee on 9 June1 to confirm that 
“these amendments will take effect from the second reporting period” and “will be 
incorporated into the approach for our second report.” 
  
23. Schedule 6 of the Coronavirus Act 2020 introduced temporary measures in 
relation to the Freedom of Information (Scotland) Act 2002 (“FOISA”) whereby the 
Scottish Information Commissioner was given discretion to take the impact of the 
coronavirus outbreak into account when deciding whether Scottish public authorities 
had failed to comply with the timescales prescribed in FOISA. 
 
24. The Coronavirus (Scotland) (No.2) Act 2020 made further provision in relation to 
FOISA, namely, that whilst the temporary modifications to FOISA made by the first Act 
remain in force, Scottish Ministers must report to the Scottish Parliament on certain 
aspects of their responses to requests for information under FOISA. 
 

                                            
1  https://www.parliament.scot/General%20Documents/Mike_Russell__letter_2.pdf 
 

https://www.gov.scot/publications/coronavirus-acts-second-report-scottish-parliament/
https://www.gov.scot/publications/coronavirus-acts-second-report-scottish-parliament/
https://www.gov.scot/publications/coronavirus-scotland-no-2-act-2020-report-scottish-ministers-responses-requests-information-under-freedom-information-scotland-act-2002/
https://www.gov.scot/publications/coronavirus-scotland-no-2-act-2020-report-scottish-ministers-responses-requests-information-under-freedom-information-scotland-act-2002/
https://www.gov.scot/publications/coronavirus-scotland-no-2-act-2020-report-scottish-ministers-responses-requests-information-under-freedom-information-scotland-act-2002/
https://www.parliament.scot/General%20Documents/Mike_Russell__letter_2.pdf
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25. The Cabinet Secretary made a statement to Parliament and took questions from 
Members in relation to both reports on 11 August. The official report is available on 
the Parliament’s website. 
 
26. DPLRC considered the second two-monthly report on 26 August and wrote the 
to the Committee to highlight “a number of matters.” The letter is attached as an 
annexe below. 
  

 
 

Committee Clerks 
August 2020 

  

http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12735&mode=pdf
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ANNEXE 
 

Murdo Fraser MSP 
Convener 
COVID-19 Committee 

 

Room T1.01 
Chamber Office 

EDINBURGH 
EH99 1SP 

Direct Tel: 0131-348-5212 
(RNID Typetalk calls welcome) 
dplr.committee@parliament.scot 

 
26 August 2020 

Scottish Government Report on Coronavirus Legislation 

Dear Convener, 

At its meeting this afternoon, the Delegated Powers and Law Reform Committee 
considered the Scottish Government’s second report on the Coronavirus legislation 
and agreed to highlight the following matters to you. 

Made Affirmative Procedure 

The Committee notes the high number of instruments in this report which have been 
laid subject to the made affirmative procedure.  

The Committee acknowledges the requirement for made affirmative instruments 
during the pandemic as it has allowed the Government to respond quickly to the many 
challenges presented by the Coronavirus. Nevertheless, bringing such substantial 
changes into force immediately, before any parliamentary scrutiny, should only be 
used when essential and should not become standard practice when time would allow 
the affirmative procedure to be used. We will continue to monitor the use of this 
procedure over the coming months. 

Breaching the 28-day Rule 

The Committee also wishes to highlight that a high number of instruments in this 
reporting period have broken the 28-day rule. 

While the breach of the rule may often be required in responding to Coronavirus, this 
should only be done where the provision being made is required so urgently that time 
does not allow for the full 28 days to elapse. The Committee will continue monitoring 
whether or not the failure to comply with the 28-day rule is appropriate. 

One particular example of a breach of the 28-day rule was in relation to measures 
within an SSI laid in May 2020 which the Committee did not consider to be entirely 
Coronavirus related. The Homeless Persons (Unsuitable Accommodation) (Scotland) 
Amendment Order 2020 (SSI 2020/139) made provision in respect of Coronavirus but 
also made more general, permanent, provision. Nevertheless, all of the instrument 
was brought into force at the same time, meaning the 28-day rule was broken in 
respect of provisions that were not related to Coronavirus. 

mailto:dplr.committee@parliament.scot
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The Committee highlighted the inconsistency to the lead committee for the instrument, 
the Local Government and Communities Committee, who subsequently raised the 
issue a letter to the Minister for Local Government, Housing and Planning. 

This is an issue that the DPLR Committee will continue to monitor when Coronavirus 
legislation is laid before the Parliament that does not comply with the 28-day rule. 

Expiry of Provisions 

The Committee also wishes to highlight the wide range of expiry dates that apply in 
respect of instruments made under delegated powers in Acts other than the 
Coronavirus Acts and that not all provision is tied to the duration of the “emergency 
period” in those Acts. We will continue to monitor the expiry dates for future 
instruments and will highlight any trends to the COVID-19 Committee in future reports. 

Instrument Not Included in the Report 

The Non-Domestic Rates (Scotland) Act 2020 (Commencement No. 1 and Transitional 
Provision) Regulations 2020 (SSI 2020/107) is an instrument that may be considered 
related to the Coronavirus but is not included in the Scottish Government’s report. This 
instrument commenced section 13 of the Non-Domestic Rates (Scotland) Act 2020 
(“the 2020 Act”). Section 13 of the 2020 Act amends the definition of a material change 
of circumstances (MCC) as set out in section 37 of the Local Government (Scotland) 
Act 1975 so that it no longer includes economic factors and specifically excludes a 
change in rent, or of valuation or the value of the lands and heritages generally. The 
Explanatory Note accompanying this instrument explained that the definition of MCC 
prior to this could potentially be deemed to cover the economic situation resulting from 
the COVID-19 pandemic. This would have put substantial public revenue at risk in the 
form of decreased non-domestic rates income at a time when the duration of the 
pandemic and the extent of public support that would be required to deal with the 
situation were unknown. 

Commencing section 13 of the Act was therefore considered to be a necessary and 
urgent step to protect public revenue at a time when the scale of the Covid-19 crisis 
and the need for further public support could not be estimated. However, while the 
reason for commencing the section at that time was related to the Coronavirus, the 
Scottish Government would have been required to commence this at some point 
irrespective of Coronavirus, as the provision had already been agreed by the 
Parliament when it passed the 2020 Act. The definition was not therefore changed in 
response to Coronavirus, that change was agreed when the 2020 Act was passed, 
prior to the Coronavirus outbreak. It is only the timing of the commencement that is 
due to the Coronavirus. The Committee notes that this may be why the Scottish 
Government considered that it did not fit alongside the other COVID legislation 
included in the report. The Committee agreed to highlight this instrument so that your 
Committee might consider, from a policy perspective, whether the “main purpose” of 
this instrument was related to Coronavirus and therefore it ought to have been 
included in the Scottish Government’s report, or you are content with its exclusion. 

Yours sincerely, 

Bill Bowman 
Convener of the Delegated Powers and Law Reform Committee 

https://www.parliament.scot/S5_Local_Gov/20200611ContoKS.pdf
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